IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

LLOYD E. JORDAN
V. : CIVIL NO. CCB-03-950

WESTERN DISTRIBUTING
COMPANY, et d.

...000...

MEMORANDUM

This case arises out of an incident on Interstate 95 (“1-95”) during which defendants Ronnie G.
Sasser, J. and Stephen Philip Meninger, who at the time were employees of defendant Western
Digtributing Company (“Western”), dlegedly atempted to cut off plaintiff Lloyd E. Jordan’s vehicle and
forceit off theroad. In Jordan’s amended complaint, he alleges that Sasser and Meninger are liable
for negligence, assault, and intentiond infliction of emotiona digress, and that Western is ligble for
negligence under the doctrine of respondesat superior and for the negligent hiring, training, supervison,
and retention of Sasser and Meninger. Now pending before the court is Western’s motion to dismiss
Counts VII and V111 of the amended complaint. This matter has been fully briefed and no hearing is
necessary. See Local Rule 105.6.* For the reasons that follow, the court will grant the motion asto

Count VII and deny it asto Count VIII.

With its reply memorandum, Western filed a request for ahearing. Following that request,
Jordan filed a*“Response” to Western's request for a hearing. Western subsequently filed amotion to
strike Jordan’ s response, in which it argues that the responseis, in fact, asurreply. Because Jordan's
2-page “ Response” raises no new arguments, the motion to strike will be denied.
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l.

U.S. Armored Company (“USAC”) isasubsidiary of Western and engagesin the
trangportation of United States currency for the Federa Reserve Bank. (Am. Compl. 11, 2) On
February 26, 2002, Sasser and Meninger were employed as drivers and security guards for Western
and USAC. (Id. 113, 4.) At agpproximately 10:30 am. on February 26, 2002, Sasser was driving a
ten-whed Kenworth tractor trailer belonging to Western containing approximately $ 9.9 million.

(Id. 115, 10.) Meininger was a passenger in the same truck. (1d. 1 6.)?

As Jordan was driving his vehicle on [-95, Sasser and Meininger, with the Western truck,
suddenly “attempted to cut off and to force [Jordan’ s vehicle off the road on numerous occasions,
placing [Jordan] in imminent fear of serious bodily injury and harm.” (1d. 1111.) During the incident,
Meininger, who was under the influence of marijuana, leaned out of the passenger window and
repeatedly aimed a sawed-off shotgun at Jordan. (1d.) Meininger dso threstened to “blow off”
Jordan’s head. (1d.)

Shortly after the incident began, the Western truck was stopped by Maryland State Police
officers. (Id. 112.) Sesser and Meninger were arrested and eventuadly charged with the following
crimina violations. Sasser was charged with (1) possession of marijuana; and (2) carrying a conceded

wegpon without the proper permit; and Meininger was charged with (1) first degree assault of Jordan;

2The only obvious label on the truck was the word “Western,” which was displayed on the Side
of thevehicle. (Am. Compl. 8.) Thetruck did not bear any indication that it was being used to
transport United States currency. (1d. 17.) Infact, according to Jordan, Western deliberately
intended to make the truck appear like an ordinary truck used to transport goods or equipment, as
opposed to currency. (Id. 19.)
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(2) second degree assault of Jordan; (3) conceament of a deadly weapon; (4) possession of controlled,
dangerous substance (“CDS’); and (5) possession of parapherndia. (1d. 113.) Sasser pleaded guilty
to possession of marijuanain the Digtrict Court for Bdtimore City and the wegpons charge was
dismised. (1d. §14.) After atwo-day crimind trid in the Batimore County Circuit Court on October
2 and 3, 2002, ajury found Meininger guilty of first degree assault againgt Jordan and possession of
CDS. (Id. 115.) On October 21, 2002, Meininger was sentenced to three years suspended sentence,
three years unsupervised probation, and fined $1000. (1d. 1 16.)

This suit was origindly filed in Circuit Court for Batimore County. On April 1, 2003, Western
removed the action to this court pursuant to 28 U.S.C. 88 1332 and 1441. Following achangein
Jordan’s counsdl, Jordan filed an amended complaint. In his amended complaint, Jordan dleges eight
counts againg the defendants. negligence (Count 1), assault (Count 11), and intentiond infliction of
emotiona distress (Count 111) againgt Sasser; negligence (Count 1V), assault (Count V), and intentional
infliction of emotiona distress (Count V1) againgt Meninger; and negligence pursuant to the doctrine of
respondesat superior (Count VII) and negligent hiring, training, supervision, and retention (Count V111)
agang Western.

.

The Fourth Circuit has summarized the principles governing the resolution of Rule 12(b)(6)
motions.

The purpose of aRule 12(b)(6) motionistotest the  sufficiency of acomplant;

“importantly, [a Rule 12(b)(6) motion] does not resolve contests surrounding the facts,

the merits of aclam, or the gpplicability of defenses” Republican Party v. Martin, 980

F.2d 943, 952 (4th Cir. 1992). Accordingly, a Rule 12(b)(6) motion should only be
granted if, after accepting al well-pleaded dlegations in the plaintiff's complaint as true
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and drawing al reasonable factua inferences from those facts in the plaintiff’ sfavor, it
gppears cartain that the plaintiff cannot prove  any sat of factsin support of hisclam
entiting him to rdlief. Seeid. . . . We do note, however, that for purposes of Rule
12(b)(6), we are not required to accept as true the legal conclusons set forthin a
plantiff’scomplant. See Didrict 28, United Mine Workers of Am., Inc. v. Wellmore
Coal Corp., 609 F.2d 1083,1085 (4th Cir. 1979).

Edwardsv. City of Goldsboro, 178 F.3d 231, 243-44 (4th Cir. 1999).3

[I.
A.
Western first seeks to dismiss Jordan’ s respondeat superior claim. “*Under the doctrine of
respondest superior, an employer isjointly and severaly liable for the torts committed by an employee

acting within the scope of hisemployment.”” Batimore Police Dep't v. Cherkes, 780 A.2d 410, 439

(Md. Ct. Spec. App. 2001) (quoting S. Mgmt. Corp. v. Taha, 769 A.2d 962, 974-75 (Md. Ct. Spec.

App. 2001)); see also Tdl v. Bd. of Sch. Comm'rs of Bdtimore City, 706 A.2d 659, 667 (Md. Ct.

Spec. App. 1998). “*An employe€ s tortious conduct is considered within the scope of employment
when the conduct is in furtherance of the business of the employer and is authorized by the employer.’”
Cherkes, 780 A.2d at 439 (quoting Tall, 706 A.2d at 667).

Various factors are consdered in determining whether conduct was within the scope of

employment. In Sawyer v. Humphries, the Court of Apped's of Maryland explained:

“To be within the scope of the employment the conduct must be of the kind the
[employee] is employed to perform and must occur during a period not unreasonably
disconnected from the authorized period of employment in alocality not unreasonably
distant from the authorized area, and actuated at least in part by a purpose to serve the

3In addressing Western's motion to dismiss Count V111, the Rule 12(b)(6) standard will be
discussed in further detail.
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[employer].”

587 A.2d 467, 471 (Md. 1991) (quoting E. Coadt Linesv. Mayor and City Council of Bdtimore, 58

A.2d 290, 304 (Md. 1948)). “In addition, an important factor is whether the employee' s conduct was
‘expectable’ or ‘foreseeable’” 1d.

Particularly when an employee has committed an intentiona tort, Maryland courts have
emphasized that “where an employee' s actions are personal, or where they represent a departure from
the purpose of furthering the employer’ s business, or where the employeeis acting to protect his own
interests, even if during norma duty hours and a an authorized locdlity, the employee s actions are
outsde the scope of hisemployment.” 1d. Findly, “where the conduct of the [employeg] is
unprovoked, highly unusua, and quite outrageous, courts tend to hold that thisin itsdlf is sufficient to
indicate that the motive was a purely persond one and the conduct outside the scope of employment.”
1d. at 471-72 (interna quotation marks omitted).

In arguing that Sasser and Meninger acted within the scope of their employment on February
26, 2002, the parties focus on the factors discussed in Sawyer. Jordan arguesthat: (1) Sasser and
Meininger’ s conduct was of the kind they were hired to perform because they were in the act of
trangporting currency for Western when the dleged incidents involving Jordan took place; (2) the
aleged conduct took place during an authorized period of employment; (3) the conduct took place at
an authorized location; and (4) Sasser and Meninger acted with the purpose of serving Western. (See
F.’sResp. to Def.’s Mot. to Dismiss a 5-6.)

Even assuming Jordan is correct as to the second and third dements, his argument fails because

the conduct of Sasser and Meininger, as dleged by Jordan, was not “of the kind” they were employed
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to perform and was not actuated at least in part to serve Western.  Jordan does not alege that Sasser
and Meininger attempted to run him off the road and threatened to “blow off” his head in order to
protect the currency in the truck. Nor does Jordan alege that Sasser and Meininger were authorized to
run cars off the road or threaten individuals with weapons without provocetion. In fact, Jordan's
alegations make clear that Sasser, who was in possession of marijuana, and Meninger, who was acting
under the influence of marijuana, acted suddenly, recklessy, without warning, and without provocation.
(See Am. Compl. 9111, 12.) In other words, under Jordan’s alegations, Sasser’s and Meininger's
behavior was “unprovoked, highly unusua, and quite outrageous.” See Sawyer, 587 A.2d at 471.

In Carroll v. Hillendde Goalf Club, Inc., 144 A. 693 (Md. 1929), the Court of Appeals of

Maryland held that a greenskeeper a a golf club acted outside the scope of his employment when he
shot at two boys severd times, hitting onein theright am. Id. at 695. Specificdly, the Court stated:

Where thereis not merely deviation, but atotal departure from the course of the
magter’ s business, so that the servant may be said to be on afrolic of his own, the
master is no longer answerable for the servant’s conduct. Thereis no evidence in this
case that as greenskeeper Ward had charge of the [employer’s| property, or had any
authority to drive trespassers or others from the property, and, even if he had been put
in charge of the property, that fact would not justify him in shooting any one who
interfereswith it and the master will not be liable where the servant shoots smply to
give vent to his own persond malice or resentment; and certainly not in any casein
which the shooting had no connection with or relaion to the act which the servant was
authorized to perform.

Id. (interna quotation marks and citations omitted).
Jordan attempts to distinguish Carroll by arguing that, unlike the greenskeeper in Carroll, Sasser

and Meininger carried agun and drove atruck as part of their duties for Western. This argument,



however, is unpersuasive. While Sasser and Meininger may have been authorized to carry awespon,*
thereis no dlegation that Sasser and Meninger were authorized to use that wegpon recklesdy and
without any judtification. Thus, like the employeein Carrall, the alleged conduct of Sasser and
Meininger was a “tota departure from the course of [Western's| business.” |d. Moreover, the aleged
conduct was both unexpected and unforeseeable. The mere fact that Sasser and Meninger werein the
process of transporting currency when they completely departed from that duty does not dter that
concluson. Accordingly, Jordan’s respondesat superior claim fails and Count VI of the amended
complant will be dismissed.
B.

In his negligent hiring, training, supervison, and retention dlaim, Jordan dleges:

The Defendant knew or should have known that Sasser and Meininger were potentialy

dangerous and would not properly perform the duties assigned to them. A reasonable

and prudent employer would not have ignored such indications of Sasser’sand

Meininger’s unfitness for such duties. The Defendant knew or should have known that

Sasser and Meininger were likely to confront and be in contact with members of the

public, such asthe Plaintiff, and therefore the Defendant owed such a duty to the

Faintiff and said duty was breached.
(Am. Compl. 139.) Essentidly, Western argues that Jordan only dlegeslegd conclusons and failsto
make any specific factua alegations upon which Western could be found ligble. (Def.’s Mem. at 8-9;

Def.’sReply at 8-10.) According to Western, Jordan should not be alowed to engagein a“fishing

expedition” for factsto supports hisclam. (Def.’s Reply at 10.) In opposing the motion, Jordan

“It is unclear whether the weapon used againgt Jordan was the same wegpon that resulted in
charges of carrying a conceaed weapon without the proper permit against Sasser and concealment of a
deadly weapon against Meninger.
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acknowledges that the dlegationsin Count V11 are vague. Jordan, however, argues that the necessary
details of the claim are within Western's control and that he must, therefore, be allowed to obtain
discovery reating to hisclam.

Fed. R. Civ. P. 12(b)(6) must be viewed in conjunction with and balanced againg Fed. R. Civ.
P. 8(8)(2). On the one hand, “[a Rule 12(b)(6) motion should only be granted if, after accepting dl
well-pleaded dlegations in the plaintiff's complaint astrue, it gopears certain that the plaintiff cannot

prove any et of factsin support of hisclam entitling him to rdief.” Migdd v. Rowe Price-Fleming

Int'l, Inc., 248 F.3d 321, 325 (4th Cir. 2001) (citing Edwards, 178 F.3d at 244). On the other hand,

under Rule 8(a)(2), acomplaint need only set forth a*“ short and plain statement of the claim showing
that the pleader isentitled to relief.” Fed. R. Civ. P. 8(a)(2); see dso Migdd, 248 F.3d at 325-26;

Barbeev. Cable, 208 F.R.D. 549, 551 (M.D.N.C. 2002) (“The purpose of acomplaint isto provide

fair notice of the claim to the defendant.”).

The dlegationsin Count VIII place Western on notice of the claim againgt it and, therefore,
comply with Rule 8(a)(2). Further, Jordan aleges that Western knew or should have known that
Sasser and Meininger were potentially dangerous.® Whether Jordan can establish that fact, and the
other facts necessary to establish negligent retention, may be addressed at alater stage, after an
opportunity for at least limited discovery. Becauseit isnot “ certain thet the plaintiff cannot prove any
st of factsin support of his clam entitling him to rdief,” the mation to dismiss Count VIII of the

amended complaint will be denied.

®It is plausible, for example, that Western knew or should have known that Sasser and
Meininger were likely to drive the Western truck under the influence of marijuana
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A separate order follows.

October 1, 2003 /9
Date Catherine C. Blake
United States Didtrict Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
LLOYD E. JORDAN
V. : CIVIL NO. CCB-03-950

WESTERN DISTRIBUTING
COMPANY, et d.

...obo. .
ORDER
For the reasons stated in the accompanying Memorandum, it is hereby ORDERED that:
1. Western’s motion to strike (docket no. 44) is Denied,
2. Western’s motion to dismiss Counts V11 and V111 of the amended complaint (docket no.
26) isGrantedasto Count VII and Denied asto Count VIII;
3. Western’s motion to dismiss (docket no. 2) is Denied as moct;
4. Western’s motion to strike the amended complaint (docket no. 17) is Denied as moot; and

3. The Clerk shall send copies of this Order and the accompanying Memorandum to counsdl

of record.
October 1, 2003 /9
Date Catherine C. Blake

United States Didtrict Judge
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